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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the

I nternal Revenue Code in effect when the petition was filed. The
decision to be entered is not revi ewabl e by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cated, all subsequent section references are to the Internal

Revenue Code in effect at relevant tines.
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This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) issued to petitioners on April 5, 2006. Pursuant
to sections 6320(c) and 6330(d), petitioners seek review of
respondent’s determ nation sustaining the filing of a notice of
Federal tax |lien against them The issue for decision is whether
respondent abused his discretion in rejecting an offer-in-
conpromse (O C) that petitioners submtted for the taxable years
2000 and 2001.

Backgr ound

The record consists of the declaration of respondent’s
settlenment officer, a copy of respondent’s adm nistrative file,
and the testinony of petitioner Anthony O Connor. At the tine
the petition was filed, petitioners resided in Ctrus Springs,
Florida. Petitioners have a daughter who was 9 years old at the
time of trial.

Respondent made assessnents agai nst petitioners for the
t axabl e years 2000 and 2001 for tax and related interest.
Respondent al so assessed an accuracy-rel ated penalty for the
t axabl e year 2000. Respondent filed a notice of Federal tax lien
and sent petitioners a Notice of Federal Tax Lien Filing and Your

Right to a Hearing Under |RC 6320.



Petitioners tinely submtted a Form 12153, Request for a
Col I ection Due Process Hearing. They also submtted an O Cin
whi ch they nmade a cash offer of $9,500 to conpromi se their 2000
and 2001 tax liabilities. The OC was based on effective tax
adm nistration. Petitioners stated that M. O Connor had been in
a serious car accident that resulted in 9 weeks of
hospitalization, including 5 weeks spent in a coma, and rendered
hi m unabl e to work.

Petitioners provided respondent with financial information
in support of the OC  Petitioners indicated they owed a
residence with a fair market val ue of $85,000 that was subject to
a $55, 225 nortgage. Petitioners also indicated they owned a
building with a fair market value of $149, 000 that was
unencunbered. Petitioners rented a portion of the building to an
unrel ated party and used the renmainder for M. O Connor’s
conputer and television repair business. After M. O Connor was
i njured, however, the repair business generated little or no
i ncone.

Petitioners’ case was assigned to a settlenent officer, who
conducted an adm nistrative hearing. Petitioners did not seek to
chal l enge the underlying tax liabilities during the hearing or
offer collection alternatives aside fromthe OC.

After the hearing was concl uded, respondent issued the

notice of determ nation sustaining the lien filing and rejecting
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petitioners’ OC. Respondent determ ned that petitioners did not
nmeet the requirenents for effective tax adm nistration. The
notice states: (1) Although petitioners were each unenpl oyed,
Ms. O Connor could work if necessary and M. O Connor was only
tenporarily disabled; (2) petitioners’ residence and the building
had fair market values of $120,500 and $192, 128, respectively,
provi di ng enough equity to pay the tax liabilities in full; and
(3) the rent petitioners received fromthe building allowed them
to neet their nonthly living expenses. Respondent did agree,
however, to abate the assessnent of the accuracy-related penalty
for 2000. Respondent also indicated that respondent woul d take
no further collection action unless petitioners failed to file or
pay future incone taxes or their incone increased substantially.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person when a demand for
t he paynent of the person’s liability for taxes has been nmade and
the person fails to pay those taxes. Such a lien arises when an
assessnment is made. Sec. 6322. Section 6323(a) requires the
Secretary to file a notice of Federal tax lien if the lienis to
be valid agai nst any purchaser, holder of a security interest,

mechanic’s lienor, or judgnent lien creditor. Lindsay v.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Gr. 2003).
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Section 6320 provides that a taxpayer shall be notified in
witing by the Secretary of the filing of a notice of Federal tax
lien and provided with an opportunity for an adm nistrative
hearing. An adm nistrative hearing under section 6320 is
conducted in accordance wth the procedural requirenments of
section 6330. Sec. 6320(c). At the admnistrative hearing, a
taxpayer is entitled to raise any relevant issue relating to the
unpai d tax, including a spousal defense or collection
alternatives such as an offer-in-conprom se or an install nent
agreenent. Sec. 6330(b) and (c)(2)(A); sec. 301.6320-1(e)(1),
Proced. & Adm n. Regs. A taxpayer also may chal | enge the
exi stence or anount of the underlying tax liability, including a
liability reported on the taxpayer’s original return, if the
taxpayer “did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Sec. 6330(c)(2)(B); see also U bano

v. Comm ssioner, 122 T.C. 384, 389-390 (2004); Montgonery v.

Comm ssioner, 122 T.C. 1, 9-10 (2004).

At the conclusion of the hearing, the Appeals officer nust
det erm ne whet her and how to proceed with collection, taking into
account, anong other things, collection alternatives proposed by
t he taxpayer and whet her any proposed coll ection action bal ances

the need for the efficient collection of taxes with the
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legitimate concern of the taxpayer that the collection action be
no nore intrusive than necessary. See sec. 6330(c)(3).

Section 6330(d) provides for judicial review of the
adm ni strative determnation in the Tax Court or a Federa
District Court, as may be appropriate. Were the validity of the
underlying tax liability is properly at issue, the Court wl|
review the matter de novo. However, where the validity of the
underlying tax liability is not properly at issue, the Court wll
review the Comm ssioner’s administrative determ nation for abuse

of discretion. Goza v. Conm ssioner, 114 T.C. 176, 181-182

(2000) .
Petitioners do not seek to challenge their underlying tax
liabilities. W therefore review respondent’s determ nation for

abuse of discretion. See Lunsford v. Commi ssioner, 117 T.C. 183,

185 (2001); Goza v. Conm ssioner, supra.

The sole collection alternative petitioners proposed was an
O C. Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue laws. The
Secretary nmay conpromse a liability on the ground of effective
tax adm ni stration when, inter alia, although collection in ful
coul d be achieved, collection of the full liability will create

econom ¢ hardship. Speltz v. Comm ssioner, 124 T.C 165, 172-174

(2005), affd. 454 F.3d 782 (8th Cir. 2006): sec.

301.7122-1(b)(3) (i), Proced. & Adm n. Regs. Factors supporting



- 7 -
(but not conclusive of) a determ nation that collection would
cause econom ¢ hardship include, but are not limted to:

(A) Taxpayer is incapable of earning a living

because of a long termillness, nedical condition, or
disability, and it is reasonably foreseeabl e that

t axpayer’s financial resources wll be exhausted
providing for care and support during the course of the
condi tion;

(B) Although taxpayer has certain nonthly incone,

that inconme is exhausted each nonth in providing for

the care of dependents with no other neans of support;

and

(© Although taxpayer has certain assets, the

t axpayer is unable to borrow against the equity in

t hose assets and |iquidation of those assets to pay

outstanding tax liabilities would render the taxpayer

unabl e to neet basic |iving expenses.
Sec. 301.7122-1(c)(3)(i), Proced. & Adm n. Regs.

Petitioners contend that M. O Connor’s injuries rendered
hi m permanently di sabled. Although Ms. O Connor is able to
wor k, petitioners contend any inconme she earned |ikely would be
of fset by the cost of childcare for their daughter. Petitioners
therefore assert that the rent fromthe building is their only
source of incone.

M. O Connor testified that he had attenpted to borrow
against the equity in petitioners’ properties but was unable to
do so. M. O Connor believes lenders view himas a credit risk
because of his inability to work. Selling the building to pay

the tax liabilities, he believes, would prevent petitioners from

meeti ng necessary |iving expenses.
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At trial, respondent did not dispute M. O Connor’s
testinony. Respondent contends, however, that petitioners wll
not be forced to sell the building. Respondent maintains that
petitioners’ account will be placed in currently not collectible
status as long as petitioners conply with Federal tax |aws and
their incone does not increase substantially.

We note that this is an action to review a notice of lien
and not a levy. Alien is a security device that assures the
Governnment of its priority over other creditors. Elliott,
Federal Tax Coll ections, Liens, and Levies, par. 9.05 (2d ed.
2005). Unlike a levy, a lien does not deprive a taxpayer of

property. 1d.; see also United States v. Wiiting Pools, Inc.,

462 U.S. 198, 210-211 (1983).

Petitioners do not dispute that the rent fromthe building
allows themto neet their nonthly |iving expenses. The notice of
l[ien will not deprive petitioners of the building, the rental
inconme therefrom or any other property. Wile a notice of lien
may adversely affect a taxpayer in other ways, petitioners have
not denonstrated that it will cause them an econom c hardship
wi thin the neaning of the regul ations.

We also note that if respondent were to renove the currently
not collectible designation frompetitioners’ account and begin
further collection activity, any levy that respondent proposed

woul d require notice and an opportunity to be heard under section
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6320 or 6330. See Speltz v. Conmmi ssioner, supra at 180.

Accordi ngly, we need not and do not deci de whether petitioners
woul d suffer an econom c hardship if respondent pursued a |evy
action.

On the basis of our review of the record, we concl ude that
respondent satisfied the requirenents of section 6330(c) and did
not abuse his discretion by rejecting petitioners’ OC and
sustaining the notice of Federal tax lien filed agai nst
petitioners. Respondent’s determ nation therefore is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




